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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, notice is given of an intent to argue the matter as set forth herein. 

Counsel or self-represented parties must email Department 01/39 to request argument, 

cc’ing opposing counsel and/or self-represented parties. All affected counsel and self-

represented parties must be notified of any intent to argue by no later than 4:00 p.m. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 01/39’s email address is: dept39@contracosta.courts.ca.gov  

APPEARANCES CAN BE BY ZOOM OR IN PERSON 

CourtCall is not an option for law and motion matters due to voice quality issues. 

The following link is to be utilized for your Zoom hearing:  

https://www.zoomgov.com/j/1613754153?pwd=Vnl5aU5JRkhxeXVIN0FSS21WKzVaUT09 

Meeting ID: 161 375 4153                                    Passcode: 282939 

 

    

1. 9:00 AM CASE NUMBER:  MSC21-02089 
CASE NAME:  VILLANUEVA VS. RABOBANK 
 *HEARING ON MOTION IN RE:  TO STRIKE CLASS 2 "NO-OPT IN CLASS" - FILED BY: RABOBANK, N.A. 
*TENTATIVE RULING:* 
 
Before the Court is a motion to strike the Class 2 "No Opt In" class from plaintiff's First Amended 
Complaint ("FAC") (FAC ¶ 42, p. 10, ll. 4-6.) For the reasons set forth, the motion is granted, with 
leave to amend, pursuant to the terms of this ruling. 

Factual Background 

On June 12, 2018, Plaintiff filed a Class Action Complaint in the Superior Court for the County of San 

Diego. The action was transferred to this Court in September 2021.  

A. Original Complaint 

Plaintiff's original complaint identified the class in the action as "All Rabobank checking account 

holders in California, who, within the applicable statute of limitations preceding the filing of this 

action incurred one or more Continued Overdraft Fees." (Compl. ¶ 30.) The "Continued Overdraft 

Fees" are defined and explained in the original complaint as $5.00 daily fees charged "each day, for 

up to ten days, after a Rabobank checking account remains overdrawn" and these charges are "levied 

in addition to the $35.00 fee that is levied on the customer for each charge made against an 

overdrawn account." (Compl. ¶ 2.) The original complaint attaches the Account Agreement 

mailto:dept39@contracosta.courts.ca.gov
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(sometimes referred to in the complaint as the Deposit Agreement) as Exhibit A and the schedule of 

fees as Exhibit B, and quotes portions of those documents. (Compl. ¶¶ 12-15.)  

Plaintiff's complaint alleged causes of action for breach of contract and violation of the Unfair 

Competition Law, Business & Professions Code section 17200, et seq. ("UCL"). In the breach of 

contract cause of action, Plaintiff alleged that he and the Bank "contracted for bank account deposit, 

checking, ATM, and debt card services, as described in Rabobank's Deposit Agreement and related 

documentation." (Compl. ¶ 41.)  

Plaintiff alleged that "[n]o contract provision," including the Bank's standard Deposit Agreement 

("Agreements and Disclosures"), its fee schedule and "related documentation," "authorizes Rabobank 

to charge both a Continued OD Fee and a Regular OD Fee on the same overdraft event." (Compl. ¶¶ 

12-15, 41, 42.) Plaintiff alleged "Rabobank breached the terms of its Deposit Agreement by charging 

such fees - both the $35 for the initial overdraft event, plus $5 per day until the overdraft was cured." 

(Compl. ¶ 43.) Plaintiff's second cause of action for violation of the UCL alleged that the Bank 

"knowingly misrepresented that it would charge both $35 for the initial overdraft event, plus $5 per 

day until the overdraft was cured," misrepresentations Plaintiff asserts are "likely to mislead the 

public, which would not contract for banking services if it knew Rabobank's actual business practices." 

(Compl. ¶ 51.)  

Plaintiff's complaint alleged Plaintiff's injuries in paragraphs 26-29. Plaintiff alleges he "overdrew 

funds" from his checking account and was charged on September 13, 2015 an initial overdraft fee, 

followed by a $5.00 continued overdraft fee on September 19, 2015 for four days totaling $20. 

(Compl. ¶¶ 26, 27.) He also alleges he "overdrew funds" from the account and was charged on March 

5, 2015 an initial $35 overdraft fee and on March 15, 2015, continued overdraft fee of $5 per day for 

three days totaling $15. (Compl. ¶¶ 28, 29.) 

B. Transfer of Venue and Filing of FAC 

This Court received this case based on a transfer of venue of the case on September 16, 2021. The 

parties stipulated to allow Plaintiff to file the FAC in April 2022. The FAC continues to allege the same 

facts regarding the initial overdraft fees and Continued Overdraft Fees. The FAC refers to the Deposit 

Agreement and fee schedule as being attached as Exhibits A and B, though the documents are 

omitted from the filing. (FAC ¶¶ 2-4, 13-17.) Plaintiff alleges the same facts regarding his overdrawing 

funds from his checking account and being charged initial overdraft and Continued Overdraft Fees in 

September 2015 and March 2015. (FAC ¶¶ 27-30 [the "2016" date in ¶ 27 is apparently a 

typographical error as the continued fees alleged to have been made on "September 19, 2015" relate 

to the initial overdraft fee and based on the allegations of the original complaint].) 

The FAC now alleges two classes, the same Class described in the original complaint ("Class 1") and a 

new class ("Class 2"). (FAC ¶ 42.) The new class is identified as "All Rabobank checking account 
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holders in California who incurred overdraft fees for debit/check card transactions within the 

applicable statute of limitations preceding the filing of this action the fact that [sic] they did not 

affirmatively consent to participation in Rabobank's Courtesy Pay overdraft service (No Opt-In Class"). 

New allegations of the FAC are that the Bank offered a "debit card" with its checking accounts and has 

an "overdraft program" by which the Bank "will pay overdrafts on ATM and one-time debt card 

transactions for an expensive fee of $35." (FAC ¶¶ 31, 37.) Plaintiff alleges the Bank "engages in the 

unlawful practice of charging overdraft fees to consumers who did not affirmatively consent or 'opt 

in' to the [overdraft program] service, a practice which constitutes both a breach of contract and 

fraud." (FAC ¶ 37.) The FAC cites the "Opt In Rule" of 12 C.F.R. section 1005.17 ("Reg E") which states 

a bank "may not assess a fee on a consumer's account for paying an ATM or one-time debit card 

transaction" under the bank's overdraft service unless the bank obtains the customer's "affirmative 

consent or opt-in to the service for the ATM and one-time debt card transactions." (12 C.F.R. § 

1005.17(b)(1) [emphasis added].) (See also FAC ¶¶ 34, 35.)  

Plaintiff alleges in the FAC that the Bank provides customers a physical brochure regarding this 

overdraft program which required customers to complete and return the physical form to opt in. (FAC 

¶ 38.) Plaintiff alleges the Bank "automatically and mandatorily opted in its customers electronically" 

to the overdraft program related to the ATM and one-time debit card transactions in violation of Reg 

E and in breach of the overdraft program brochure which required the opt in to be signed on the 

physical document to show their consent to the overdraft program. (FAC ¶ 38.) The Court must 

accept this factual allegation as true on demurrer. 

The amended first cause of action alleges the same breach of the Deposit Agreement "and related 

documentation" based on the Bank charging both an initial overdraft fee and Continued Overdraft fee 

for the March and September 2015 overdrafts. (FAC ¶¶ 54, 56.) The FAC also now alleges a breach of 

contract because the Bank is precluded by "applicable law" including Reg E from assessing overdraft 

fees on the "subject transactions" because it did not "properly" procure its customers' affirmative 

consent under "its own Opt-in Agreement." (FAC ¶¶ 55, 57.) The UCL claim now alleges that (a) the 

Bank's practices in charging an initial overdraft fee and continued overdraft fees on the same 

overdraft were in effect fraudulent or unfair business practices, as set forth in the FAC, and (b) the 

Bank's charging overdraft fees on ATM and one-time debit card transactions without affirmative 

consent or an "opt in" by the customer is an illegal business practice in violation of Reg E, providing 

the predicate act for a UCL violation. (FAC ¶¶ 63-67.) 

General Standards Governing Motions to Strike 

The Court may strike allegations that are "irrelevant, false or improper matter" or any portion of a 

pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) and (b).) 

Like a demurrer, the grounds for a motion to strike must appear on the face of the pleading or be 

based on a matter subject to judicial notice under Evidence Code §§ 452 and 453. (Code Civ. Proc. § 
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437(a) and (b).) "A motion to strike, like a demurrer, challenges the legal sufficiency of the complaint's 

allegations, which are assumed to be true." (Blakemore v. Superior Court (2005) 129 Cal.App.4th 36, 

53 [citing Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255].) It is in the Court's discretion 

under Code of Civil Procedure section 436 whether to strike portions of the complaint. (Code Civ. 

Proc. § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242; Colden v. Broadway State Bank 

(1936) 11 Cal.App.2d 428, 429.) 

Procedural Issues on Patterson Declaration in Support of Motion to Strike 

The Bank filed the Patterson Declaration in support of its motion to strike, attaching what counsel 

states is a copy of the Opt-In Agreement produced by the Bank in discovery that is referred to and 

relied on in paragraph 41 of the FAC. The Bank did not file a request for judicial notice in support of 

the motion to strike or seek judicial notice of the Opt-In Agreement in the motion pleadings.  

The Bank contends the Court can consider the Opt-In Agreement in ruling on the motion because it is 

specifically referred to in the FAC, citing Hollister Park Inv. Co. v. Goleta County Water Dist. (1978) 82 

Cal.App.3d 290. The Court in that case affirmed an order sustaining a demurrer to an inverse 

condemnation complaint citing several resolutions and ordinances, stating "We treat as true for the 

purpose of this appeal all facts pleaded in appellant landowner's first amended complaint. We ignore 

allegations of conclusion of law, and where the allegations in the body of the complaint are contrary 

to documents incorporated by reference in it, we treat the documents as controlling over their 

characterization in the pleading. (Id. at 292 [emphasis added].) It is not clear from this statement and 

the remainder of the opinion how or in what manner the complaint in that case "incorporated by 

reference" in the complaint the resolutions and ordinances which the Court held precluded the 

inverse condemnation claim, and those documents are clearly subject to judicial notice under 

Evidence Code section 452(b) and (c).  

Generally, a motion to strike is treated like a demurrer, which cannot be determined on the basis of 

extrinsic evidence, declarations or other matter outside the complaint, except those matters subject 

to judicial notice. (See, e.g., Ion Equipment Corp. v. Nelson (1980) 110 Cal.App.3d 868, 881; Executive 

Landscape Corp. v. San Vicente Country Villas IV Assn. (1983) 145 Cal.App.3d 496, 499.) Judicial notice 

of a document in connection with a demurrer generally consists of taking judicial notice of the 

existence of the document, but not of the truth or proper interpretation of its contents, which are 

generally disputable. (Code Civ. Proc. § 430.30(a); Richtek USA, Inc. v. UPI Semiconductor Corp. (2015) 

242 Cal.App.4th 651, 660 [citing StorMedia, Inc. v. Superior Court (1999) 20 Cal.4th 449, 457, fn. 9].) A 

court cannot make determinations of disputed facts in ruling on a demurrer. (Id.) Judicial notice, 

however, can be dispositive in a demurrer where " 'where there is not or cannot be a factual dispute 

concerning that which is sought to be judicially noticed. [Citation.] [Citations, internal quotation 

marks omitted.]' " (Id. [quoting Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 

Cal.App.4th 97, 113-114].) Judicial notice can be taken of "[f}acts and propositions that are not 

reasonably subject to dispute and are capable of immediate and accurate determination by resort to 
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sources of reasonably indisputable accuracy." (Evid. Code, § 452(h).)  

Plaintiff does not object to the Court's consideration of the Opt-In Agreement attached to the 

Patterson Declaration. In fact, Plaintiff relies on the Opt-in Agreement terms in his opposition to 

explain what he contends are the sole methods for customers to consent to overdraft charges on 

ATM and debit card transactions and why the agreement was breached. (Opp. p. 1, l. 27 – p. 2, l. 15.) 

Plaintiff's counsel confirms in his declaration in opposition to the demurrer that the document 

attached as Exhibit A to the Patterson Declaration is the Opt-In Agreement produced by the Bank to 

Plaintiff on or about December 16, 2021, which is what Plaintiff alleges in the FAC in paragraph 41. 

(Kim Decl. ISO Opp. to Dem. ¶ 2, relied on in opposition to the motion to strike at Opp. p. 1, l. 27 – p. 

2, l. 4.)  

The Court interprets the foregoing as an admission by Plaintiff that there is no dispute Exhibit A to the 

Patterson Declaration is the Opt-In Agreement alleged in the FAC, including paragraph 41, and on 

which Plaintiff in part bases his claims and Class 2 alleged in the FAC, such that under Evidence Code 

section 452(h), the Court can take judicial notice of the existence of the Opt-In Agreement attached 

to the Patterson Declaration, but not the proper interpretation of the document.  

Analysis 

A. Lack of Factual Allegations to Support that Plaintiff Suffered the Injury Described in 
Class 2 and Statute of Limitations Contentions 

The allegations summarized above regarding the two overdraft events in which initial and Continued 

Overdraft fees were charged allege only that the charges were incurred because Plaintiff "withdrew 

funds" which created an overdraft on his checking account. (FAC ¶¶ 27, 29.) The affirmative consent 

provisions of Reg E and the Opt-In Agreement do not apply to overdrafts created by other means, 

such as by drawing a check in an amount that exceeds the funds in the account, only to ATM or debit 

card transactions. (Patterson Decl. Exh. A; 12 C.F.R. § 1005.17(b).)  

Facts essential to support the claims of Class 2 as defined in the FAC are that the overdraft charges 

were made on ATM or one-time debit card transactions as to which valid consent for overdraft 

payments was not obtained by the Bank. Paragraphs 27-30 do not contain those essential allegations. 

The FAC does not allege facts essential to show that Plaintiff has sustained injury of the type the Class 

2 members allegedly suffered.  

Plaintiff relies on the Kim Declaration filed in opposition to the demurrer to support his opposition to 

the motion (Opp. p. 1, l. 27 – p. 2, l. 4), which the Court does not consider except as an admission 

regarding the Opt-In Agreement as set forth above, and as support for Plaintiff's contention that 

Plaintiff can amend the FAC to allege facts necessary to support his claims if given leave to amend. 

(See, e g., Robison v. City of Manteca (2000) 78 Cal.App.4th 452, 456 [trial court considered evidence 

in declaration opposing demurrer only for purposes of possibility of amendment].) The Kim 
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Declaration lists a series of overdraft transactions on Plaintiff's account which he states resulted in 

overdraft charges imposed for ATM or debit card transactions in 2015 and 2016. The Court construes 

the Declaration as Plaintiff's contention that he may be able to amend to allege injury based on the 

assessment of overdraft fees allegedly in violation of the Opt-In Agreement and Reg E as to ATM and 

debit card transactions on his checking account. Plaintiff should be granted leave to amend to add 

those allegations. 

B. Improper "Fail-Safe" Class Definition  

The Bank also argues that Class 2 is improperly characterized, as the class is defined by " 'success on 
the merits' " of the substantive claim, termed a "fail-safe" class. (Noel v. Thrifty Payless, Inc. (2019) 7 
Cal.5th 955, 977 [quoting and citing Mullins v. Direct Digital, LLC (7th Cir. 2015) 795 F.3d 654, 660].) 
(See also Ruiz Torres v. Mercer Canyons Inc. (9th Cir. 2016) 835 F.3d 1125, 1138 [explaining a fail-safe 
class "is one that is defined so narrowly as to preclude[] membership unless the liability of the 
defendant is established"].)  

Plaintiff disputes that Class 2 is a "fail-safe" class; yet, membership is defined by the substantive 

violation, such that members who incurred overdraft fees on ATM and debit card transactions who 

did "affirmatively consent" to the ATM and debit card overdraft protection (and therefore the Bank's 

assessment of fees for those transactions) would be excluded from the class, and those who did not 

would be included in the class.  

Plaintiff has proposed an amendment to the class description for those who incurred overdraft fees 

on those transactions and were "electronically enrolled" in the Bank's overdraft program. (Opp. p. 

11.) Plaintiff will be given leave to amend the Class 2 definition as he has proposed.  

C. Statute of Limitations and Request to Limit Class 2 

Based on the Court's ruling that the FAC lacks facts essential to support Plaintiff's addition of Class 2, 

since Plaintiff has not alleged the Bank imposed overdraft fees for ATM or debit card transactions 

based on the two transactions alleged in paragraphs 27-30 of the FAC, the Court does not need to 

reach Defendant's additional grounds for the motion to strike. The Court at this time will not address 

the statute of limitations or Defendant's alternative request to limit the scope of claimants within 

Class 2. It is premature, given the Court's determination that leave to amend should be granted. 

Further, Plaintiff correctly points out that the Bank cites no authority that would allow the Court to 

impose such a limitation on the scope of Class 2 or to otherwise address this issue in the context of a 

motion to strike. This tentative ruling does not preclude Defendant from raising these issues at an 

appropriate time and through an appropriate procedural vehicle.  
 

  
    

2. 9:00 AM CASE NUMBER:  MSC21-02089 
CASE NAME:  VILLANUEVA VS. RABOBANK 
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 HEARING ON DEMURRER TO:  FIRST AMND CMPLT - FILED BY: RABOBANK, N.A. 
*TENTATIVE RULING:* 
 
Before the Court is a demurrer by defendant Rabobank ("Bank") to Plaintiff's First Amended 
Complaint ("FAC"). For the reasons set forth, the demurrer is overruled. 

Factual Background 

The factual background relevant to the demurrer is set forth in the Court's concurrent ruling on the 

motion to strike which will be heard concurrently. That background should be considered to be 

incorporated into this tentative ruling as well. 

Governing Standards for Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 

complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 

Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 123 

[citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318]; Czajkowski v. Haskell & White, LLP (2012) 208 

Cal.App.4th 166, 173 ["a demurrer does not admit the plaintiff's contentions nor conclusions of law or 

fact."].) The Court in Julian v. Mission Community Hospital (2017) 11 Cal.App.5th 360 explained, "We 

assume the truth of all properly pleaded facts, but we do not assume the truth of contentions, 

deductions, or conclusions of fact or law. [Citations omitted.]" (Id. at 374.)  

A general demurrer may be sustained when the facts alleged show the action is barred by the statute 

of limitations. (Vaca v. Wachovia Mortgage Corp. (2011) 198 Cal.App.4th 737, 746.) To sustain a 

demurrer based on the statute of limitations, however, it must "clearly and affirmatively" appear on 

the face of the complaint that the cause of action is barred, not that it might be barred. (Committee v. 

Green Foothills v. Santa Clara County Bd. of Supervisors (2010) 48 Cal.4th 32, 42; Lee v. Hanley (2015) 

61 Cal.4th 1225, 1232 [demurrer based on statute of limitations does not lie when the action may be, 

but is not necessarily, barred].)  

The Court cannot sustain a demurrer unless it fully disposes of a cause of action. (Daniels v. Select 

Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167 ["Ordinarily, a general demurrer may not 

be sustained, nor a motion for judgment on the pleadings granted, as to a portion of a cause of 

action. [Citations omitted.]"]; PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-1683 

[reversing trial court order sustaining demurrer to one of several distinct incidents of malpractice pled 

in a single legal malpractice cause of action].) If the demurrer is sustained, plaintiff "has the burden of 

proving the possibility of cure by amendment. [Citation, internal quotation marks omitted.]" 

(Czajkowski v. Haskell & White, LLP, supra, 208 Cal.App.4th at 173 [quoting Grinzi v. San Diego 

Hospice Corp. (2004) 120 Cal.App.4th 72,78-79].) (See also Align Technology, Inc. v. Tran (2009) 179 

Cal.App.4th 949, 959.) 
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Procedural Issues on Declarations Submitted in Support of and in Opposition to the Demurrer 

A. Patterson Declaration and Opt-In Agreement 

The Bank filed the Patterson Declaration in support of its demurrer, attaching what counsel states is a 

copy of the Opt-In Agreement produced by the Bank in discovery that is referred to and relied on in 

paragraph 41 of the FAC. The Bank did not file a request for judicial notice in support of the demurrer 

or seek judicial notice of the Opt-In Agreement in the demurrer pleadings.  

The Bank contends the Court can consider the Opt-In Agreement in ruling on the demurrer because it 

is specifically referred to in the FAC, citing Hollister Park Inv. Co. v. Goleta County Water Dist. (1978) 

82 Cal.App.3d 290. The Court in that case affirmed an order sustaining a demurrer to an inverse 

condemnation complaint citing several resolutions and ordinances, stating "We treat as true for the 

purpose of this appeal all facts pleaded in appellant landowner's first amended complaint. We ignore 

allegations of conclusion of law, and where the allegations in the body of the complaint are contrary 

to documents incorporated by reference in it, we treat the documents as controlling over their 

characterization in the pleading. (Id. at 292 [emphasis added].) It is not clear from this statement and 

the remainder of the opinion how or in what manner the complaint in that case "incorporated by 

reference" in the complaint the resolutions and ordinances which the Court held precluded the 

inverse condemnation claim, and those documents are clearly subject to judicial notice under 

Evidence Code section 452(b) and (c).  

Generally, a demurrer cannot be determined on the basis of extrinsic evidence, declarations or other 

matter outside the complaint, except those matters subject to judicial notice. (Executive Landscape 

Corp. v. San Vicente Country Villas IV Assn. (1983) 145 Cal.App.3d 496, 499.) Judicial notice of a 

document in connection with a demurrer generally consists of taking judicial notice of the existence 

of the document, but not of the truth or proper interpretation of its contents, which are generally 

disputable. (Code Civ. Proc. § 430.30(a); Richtek USA, Inc. v. UPI Semiconductor Corp. (2015) 242 

Cal.App.4th 651, 660 [citing StorMedia, Inc. v. Superior Court (1999) 20 Cal.4th 449, 457, fn. 9].) A 

court cannot make determinations of disputed facts in ruling on a demurrer. (Id.) Judicial notice, 

however, can be dispositive in a demurrer where " 'where there is not or cannot be a factual dispute 

concerning that which is sought to be judicially noticed. [Citation.] [Citations, internal quotation 

marks omitted.]' " (Id. [quoting Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 

Cal.App.4th 97, 113-114].) Judicial notice can be taken of "[f}acts and propositions that are not 

reasonably subject to dispute and are capable of immediate and accurate determination by resort to 

sources of reasonably indisputable accuracy." (Evid. Code, § 452(h).)  

Plaintiff does not object to the Court's consideration of the Opt-In Agreement attached to the 

Patterson Declaration. In fact, Plaintiff relies on the Opt-in Agreement terms to explain the methods 

for customers to consent to overdraft charges on ATM and debit card transactions and why the 

agreement was breached in his opposition. (Opp. p. 1, l. 27 – p. 2, l. 8.) Plaintiff's counsel confirms in 
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his declaration in opposition to the demurrer that the document attached as Exhibit A to the 

Patterson Declaration is the Opt-In Agreement produced by the Bank to Plaintiff on or about 

December 16, 2021, which is what Plaintiff alleges in the FAC in paragraph 41. (Kim Decl. ¶ 2.)  

The Court interprets the foregoing as an admission by Plaintiff that there is no dispute Exhibit A to the 

Patterson Declaration is the Opt-In Agreement alleged in the FAC, including paragraph 41, and on 

which Plaintiff in part bases his claim for breach of contract, such that the Court can take judicial 

notice at least of the existence of the Opt-In Agreement attached to the Patterson Declaration under 

Evidence Code section 452(h).  

B. Kim Declaration in Opposition to the Demurrer 

In opposition to the demurrer, Plaintiff submits his counsel's declaration which includes evidence 

regarding discovery conducted in the case, including documents produced in discovery. (Kim Decl. ¶¶ 

4-6, 8, and Exhs. A-D.) Plaintiff also cites information regarding overdraft charges apparently derived 

from his counsel's review of account statements produced by the Bank in discovery. (Kim Decl. ¶ 7.) 

This evidence is clearly outside the scope of the allegations of the FAC and not properly considered by 

the Court in ruling on the demurrer, though the Court interprets the Kim Declaration as providing 

information regarding additional facts which may support Plaintiff's request for leave to amend if the 

demurrer is sustained. (See Robison v. City of Manteca (2000) (2000) 78 Cal.App.4th 452, 456 [court 

considered evidence in declaration in opposition to demurrer for purposes of possibility of 

amendment].) 

Analysis 

A. General Demurrer to 1st C/A – Breach of Contract 

The essential elements of a cause of action for breach of contract are "(1) the existence of the 

contract, (2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) 

the resulting damages to the plaintiff. [Citations omitted.] " (Oasis West Realty, LLC v. Goldman (2011) 

51 Cal.4th 811, 821.)  

The Bank generally demurs to this cause of action on the ground that the FAC does not allege facts 

sufficient to support a claim for breach of contract regarding the initial overdraft fee and continued 

overdraft fee, because the Opt-In Agreement relied on in the FAC specifically provides that the Bank 

can charge an "additional" fee of $5.00 per day if the account is overdrawn by five days or more. The 

Bank also contends the FAC fails to allege sufficient facts to support a breach of contract claim 

regarding overdraft fees being charged in violation of the Opt-In Agreement because (a) the FAC does 

not allege facts to support that the two overdraft charges alleged in the FAC were charges made on 

ATM or one-time debit card transactions, and (b) the claim is barred by the statute of limitations, as 

the claim on the Opt In Agreement does not relate back to the filing of the original complaint.  
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Defendant asks the Court to construe the FAC as now alleging four causes of action rather than two, 

dividing Plaintiff's claims for breach of contract and for UCL violations into two claims each based on 

the different breaches of contract provisions alleged. General demurrers, however, must dispose of 

an entire cause of action. (PH II, Inc. v. Superior Court, supra, 33 Cal.App.4th at 1682-1683 [trial court 

erred in sustaining demurrer to one of several distinct incidents of malpractice pled in a single legal 

malpractice cause of action, stating a motion to strike could address the incident that was time-

barred].) The Court declines to parse the breach of contract claim given the allegations of the FAC 

which are reasonably construed to allege one contract reflected in multiple documents. (FAC ¶¶ 14-

16, 37, 38, 41, 53.)  

The FAC quotes a portion of the Deposit Agreement referred to as "Exhibit A" which specifically 

states, "The amount of overdraft and NSF fees are disclosed elsewhere." (FAC ¶ 14, quoting "Exhibit 

A" not attached.) Plaintiff alleges the Continued Overdraft Fee is not mentioned in the Deposit 

Agreement, but then quotes an excerpt from the Fee Schedule which includes: "Overdraft (created by 

check, in person or ATM withdrawal, or by electronic means, including bill payment) each . . . . $35," 

and a separate line item, "Overdraft (per day charge, starting on the fifth day through day 15 if 

amount overdrawn is greater than $5) . . . . $5.00 per day." (FAC ¶¶ 15, 16.) The FAC refers to "Exhibit 

B" as the Fee Schedule, which the original complaint attached but which the FAC apparently 

inadvertently omitted from the filing. The FAC refers to the Opt-In Agreement produced by the Bank 

on or about December 16, 2021 and relies on that agreement as the basis for his claim the Bank 

breached the Opt-In Agreement in the manner in which it signed up customers for the overdraft 

program for ATM and debit card transactions. (FAC ¶ 41.)  

It is not completely clear from the FAC but the FAC is reasonably interpreted to allege that the Opt-In 

Agreement is one of the documents setting forth the contractual relationship between the Bank and 

the Bank's checking account customers, and the FAC alleges additional breaches of the contractual 

relationship under that document. Paragraph 53 of the FAC alleges the Deposit Agreement "and 

related documentation" and then alleges clearly that "[n]o contract provision authorizes Rabobank to 

charge both a Continued OD fee and a regular OD fee on the same overdraft event." (FAC ¶ 53.) In the 

breach of contract cause of action, the FAC also alleges a breach of the Deposit Agreement by 

"charging overdraft fees when it was not permitted under applicable law," an allegation supported by 

the preceding allegations regarding the Bank's noncompliance with the method of signing up 

customers for overdraft services on ATM and debit card transactions under its own agreement and 

Reg E. (FAC ¶¶ 56.)  

The Bank in its reply argues that a contract being ambiguous does not mean that the contract was 

breached. The Court construes Plaintiff's argument as an argument the documents governing the 

contractual relationship regarding checking accounts and overdraft fees are not just ambiguous but 

that under Plaintiff's construction of the ambiguous documents, the account agreements do not allow 

the Bank to charge both types of overdraft fees. Therefore, when the Bank charged both types of 
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fees, and when it charged overdraft fees on ATM and debit card transactions without proper 

authorization under the Opt-In Agreement and Reg E, it breached its contract with the customers. 

Any uncertainty as to the documents comprising the contract subject to the claims for breach can be 

clarified through discovery, given that three documents (at least) comprising the contract are 

identified and described in the FAC. 

A demurrer hearing cannot be converted into a contested evidentiary hearing on the disputed 

interpretation of contract documents. (Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 

Cal.App.4th 97, 113-115 ["For a court to take judicial notice of the meaning of a document submitted 

by a demurring party based on the document alone, without allowing the parties an opportunity to 

present extrinsic evidence of the meaning of the document, would be improper. A court ruling on a 

demurrer therefore cannot take judicial notice of the proper interpretation of a document submitted 

in support of the demurrer. [Citation omitted.] In short, a court cannot by means of judicial notice 

convert a demurrer into an incomplete evidentiary hearing in which the demurring party can present 

documentary evidence and the opposing party is bound by what that evidence appears to show."].) 

Any uncertainty regarding what comprises the Deposit Agreement "and related documentation" (FAC 

¶ 53) does not make the breach of contract claim so vague or unsupported as to warrant sustaining a 

general demurrer, and even if Defendant had demurred to the cause of action for uncertainty, which 

it did not, demurrers for uncertainty are disfavored as ambiguities in the allegations such as the one 

raised by Defendant can be addressed through discovery. (A.J. Fistes Corp. v. GDL Best Contractors, 

Inc. (2019) 38 Cal.App.5th 677, 695.) 

The Bank argues that the new allegations regarding the Opt-In Agreement and any breach of the 

terms of that document are barred by the statute of limitations. The demurrer to this cause of action 

on the statute of limitations ground raises issues similar to PH II, supra; and the Court cannot sustain 

a demurrer to a portion of a cause of action. The general demurrer to the first cause of action for 

breach of contract is overruled. 

B. 2nd C/A - UCL 

"Business and Professions Code section 17200 et seq. prohibits unfair competition, including 

unlawful, unfair, and fraudulent business acts. The UCL embraces 'anything that can properly be 

called a business practice and that at the same time is forbidden by law.' [Citations and internal 

quotations omitted.]" (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1143 

("Korea Supply").) A claim for unfair business practices under the UCL by its terms may be asserted for 

practices that are "unfair," "unlawful," or "fraudulent." (Prakashpalan v. Engstrom, Lipscomb & Lack 

(2014) 223 Cal.App.4th 1105, 1133 [statute written in the disjunctive].) 

The "unlawful" prong of the UCL "borrows" violations of other laws and makes those violations a 

violation of the UCL where the conduct constitutes a business practice. (CADC/RADC Venture 2011-1 

LLC v. Bradley (2015) 235 Cal.App.4th 775, 792-793; Cel-Tech Communications, Inc. v. Los Angeles 
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Cellular Telephone Co. (1999) 20 Cal.4th 163, 180 ("Cel-Tech").) An "unfair" business practice does not 

have to be unlawful to violate the UCL. (Durell v. Sharp Healthcare (2010) 183 Cal.App.4th 1350, 1359 

[unfair competition is act or practice forbidden by law or " ' "even if not specifically prohibited by law, 

is deemed an unfair act or practice." ' [Citation omitted.]" quoting Troyk v. Farmers Group, Inc. (2009) 

171 Cal.App.4th 1305, 1335].) 

Plaintiff's allegations that the imposition of Continued Overdraft fees in addition to the initial 

overdraft fee is unfair, illegal, or fraudulent are dependent largely on the interpretation of the 

documents comprising the Bank's agreements with Plaintiff and its customers covering the two types 

of fees. Based solely on the allegations of the FAC, the FAC alleges the Bank failed to "appropriately 

disclose the Continued Overdraft fee is assessed in addition to a per-item OD fee" and 

misrepresented it would charge both fees. (FAC ¶¶ 63, 67.) In effect, Plaintiff alleges the provisions of 

the fee schedule cited above and in the FAC fail to clearly disclose to ordinary consumers that both 

charges may apply to one overdraft, making the practices unfair and misleading.  

Plaintiff's allegations that the Bank "automatically and mandatorily opted in its customers in 

electronically" for the Bank's overdraft program for ATM and debit card transactions, contrary to both 

Reg E and the terms of its written Opt-In Agreement brochure requiring a physical document signed 

by the customer alleges a sufficient predicate fact to state a claim for violation of the UCL. (FAC ¶ 38.) 

The allegations sufficiently allege a business practice that is illegal or unfair, even if not fraudulent. 

Defendant's argument that Plaintiff opting in electronically is not a unlawful does not address 

Plaintiff's allegations, apparently supported by Exhibit A to Patterson Declaration, that the Bank's 

Opt-In Agreement limited the methods of opting in to a physical document, physically executed by 

the customer and delivered to the Bank. (FAC ¶ 38.) These allegations allege a UCL claim for purposes 

of a demurrer. 

As set forth with respect to the breach of contract cause of action, the demurrer to the allegations 

added to the UCL claim regarding the Opt-In Agreement are analogous to the incidents of malpractice 

in the PH II case. The Court cannot sustain a demurrer to a part of a cause of action based on the 

statute of limitations.  

C. Request to Limit New "Claims" to Members of Original Class of Plaintiffs 

Defendant requests that if the Court does not sustain its demurrers, that the Court limit the scope of 

the new "claims" to members of the original class (Class 1) alleged in the original complaint. 

Defendant has not cited authority for the proposition that this is an appropriate remedy that can be 

granted on a demurrer, and in any event, the Court has granted concurrently Defendant's motion to 

strike and given Plaintiff leave to amend the FAC to address allegations related to the new Class 2 

alleged in the FAC. On that basis, the Court denies this request, without prejudice to Defendant's 

renewing the request for this substantive relief by other appropriate motion and proceeding. 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 01/39 
JUDICIAL OFFICER: EDWARD G WEIL 

HEARING DATE:  02/02/2023 
 

 

13 

 

 

 
 

  
    

3. 9:00 AM CASE NUMBER:  MSN21-0462 
CASE NAME:  SAVE MOUNT DIABLO VS CITY OF PITTSBURG 
 *HEARING ON MOTION IN RE:  TO STRIKE OR TAX COSTS - FILED BY: CITY OF PITTSBURG 
*TENTATIVE RULING:* 
 
 Respondent and Real Party in Interest (Respondents) move to strike or tax Petitioner’s costs.  

The total costs submitted were $7,822.19.  The primary ground for the motion is that Petitioner did 

not prevail.  The Court rules to the contrary, for the reasons expressed in the tentative ruling on 

Petitioner’s motion for attorney’s fees.  While a proportionate reduction based on limited success 

may be appropriate for attorney’s fees, the Court declines to apportion the much smaller cost items. 

Specifically contested items are addressed below.  As to specifically contested items, “the 

objecting party has the burden to show that a cost item is unrecoverable because it was not 

necessary to the litigation.”  (Hooked Media Group, Inc. v. Apple Inc.  (2020) 55 Cal.App.5th 328, 338.) 

Service fees:  $519 is sought.  Respondents claim that these are improper, because unless the 

service was by a registered process server, a lower fee is prescribed.  Petitioner responds that service 

was by a registered process server.  In reply, Respondents concede this item. 

Electronic filing through an electronic filing service provider.  $1,728.99 is sought.  

Respondents assert that documents were filed by hand and served by email, so this is not 

appropriate. Petitioner responds that these fees consist of filing fees, messenger fees, and copy costs 

charged by a third-party filing service, although they are described in the billing as “fees for electronic 

filing or services.”  Respondents do not respond in their reply.   

Electronic hosting for documents through a third-party provider.  $1,672.92 is sought.  

Petitioner responds that while such fees are not recoverable as of right under Code of Civil Procedure 

section 1033.5(a)(15), because it was not ordered by the court, they do not fall within the costs that 

are specifically not allowable.  (Code of Civil Procedure §1033.5(b).)  Accordingly, they are available in 

the discretion of the Court.  (Berkeley Cement, Inc. v. Regents of Univ. of Cal.  (2019) 30 Cal.App.5th 

1133, 1142.)    Reliable and convenient electronic access to documents in this case is reasonable and 

necessary, and a party may reasonably choose to pay for a third-party vendor rather than to further 

tax their existing computer systems and technicians. 

The motion to strike or tax costs is denied. 
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4. 9:00 AM CASE NUMBER:  MSN21-0462 
CASE NAME:  SAVE MOUNT DIABLO VS CITY OF PITTSBURG 
 *HEARING ON MOTION IN RE:  ATTORNEYS' FEES AND EXPENSES - FILED BY: SAVE MOUNT DIABLO 
*TENTATIVE RULING:* 
 

Petitioner Save Mount Diablo (SMD) moves for attorney’s fees pursuant to Code of Civil 

Procedure section 1021.5.  Under section 1021.5, a court may award fees “to a successful party … in 

any action which has resulted in the enforcement of an important right affecting the public interest if: 

(a) a significant benefit, whether pecuniary or nonpecuniary, has been conferred on the general 

public or a large class of persons; and (b) the necessity and financial burden of private enforcement … 

makes an award appropriate[.]” 

Respondent City of Pittsburg and Real Party in Interest Discovery Builders, Inc. (Respondents) 

oppose the motion on the grounds that: (1) Petitioner is not a “successful party”; (2) to the extent 

Petitioner did prevail, the award should be reduced to reflect its limited success; (3) Petitioner has not 

enforced important rights affecting the public interest; (4) Petitioner has not conferred a significant 

benefit on a large class of people; (5) the fees requested are unreasonable because (a) the records are 

not properly authenticated; (b) some of the time spent was not reasonably necessary; (c) the hourly 

rates are not reasonable; and (d) no multiplier is appropriate. 

I. Background 

On February 9, 2022, the Court issued a Statement of Decision finding four specific 

deficiencies in the EIR.  Numerous other arguments of specific deficiencies in the EIR were rejected. It 

also noted that while grading and filling issues were adequate for a first-tier EIR, those issues would 

have to be addressed in subsequent environmental review.  The Court directed SMD to submit a 

proposed judgment. 

When the proposed writ of mandate was submitted by SMD, Respondents objected to its 

breadth, i.e., setting aside all approvals, arguing that pursuant to Public Resources Code section 

21168.9(b) the order should be limited to specified portions of the activity, based on proposed 

findings that the portions of the activities in question were severable.  SMD objected.  On April 5, 

2022, the Court issued an order declining to limit the scope of the judgment, finding that the issues 

were not entirely severable, “because the required revisions to the EIR could affect Respondents’ 

determination as to whether, when, and in what form to proceed with the entire gamut of actions 

that rely on the final certification of the EIR.” 

II. Entitlement to a Fee 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 01/39 
JUDICIAL OFFICER: EDWARD G WEIL 

HEARING DATE:  02/02/2023 
 

 

15 

 

 

A. Successful or Prevailing party 

A party may be deemed prevailing for purposes of attorney’s fees where it prevails only 

partially.  A party is considered successful “for attorney’s fee purposes if they succeed on any 

significant issue in litigation which achieves some of the benefit of the parties sought.” (Maria P. v. 

Riles (1987) 43 Cal.3d 1281, 1292, quoting Hensley v. Eckerhart (198) 461 U.S. 424, 433;  Friends of 

Spring Street v. Nevada City (2019) 33 Cal.App.5th 1092, 1104 [plaintiff achieved “practical result” 

where it obtained an order that effectively required city to allow business to remain open].) 

  The general standard is not in dispute here.  The court “must realistically assess the litigation 

and determine, from a practical perspective, whether or not the action served to vindicate an 

important right so as to justify an attorney fee award under section 1021.5.”  (Center for Biological 

Diversity v. California Fish & Game Comm. (2011) 195 Cal.App.4th 128, 140-141.)  “[M]inor revisions 

or rewordings are not sufficiently significant to support an award under section 1021.5.”  (Concerned 

Citizens of La Habra v. City of La Habra (2005) 131 Cal.App.4th 329, 334.)  Center for Biological 

Diversity concerned a remand to the agency to reconsider a matter under a different standard, and in 

which the rehearing already had been held and had resulted in no changes in the decision.  LaHabra 

concerned what the court called a “minute blemish” under CEQA.  Moreover, CEQA was only one of 

six claims in that action, and petitioner lost on the other five claims. (Id., at 333.) 

Is not necessary for the suit to have stopped the project – which is not the goal of CEQA in 

any event – nor is it necessary to achieve dramatic, fundamental changes in the project.  It is 

sufficient that the potentially significant impacts will be reanalyzed, which could result in 

environmentally beneficial changes to the project.  It is not foreordained that the court’s order will 

result in only minor corrections to the EIR. The City must proceed in good faith, and when the new 

information is provided, it could result in further changes in the project.  Given the size and scope of 

the project, even seemingly minor changes in the environmental analysis could result in relatively 

significant changes in the project. 

Accordingly, while it is beyond dispute that the Court rejected most of the claimed 

inadequacies in the Environmental Impact Report, SMD is nonetheless the prevailing or successful 

party. 

B. Enforcement of an Important Right Affecting the Public Interest 

In a variation of its earlier argument, Respondents claim that SMD did not enforce an 

“important” right, again asserting that the relief is merely a procedural “do-over.”   “[T]he public 

always has a significant interest in seeing that legal strictures are properly enforced, and thus, in a 

real sense, the public always derives a ‘benefit’ when illegal private or public conduct is rectified.”  

(Woodland Hills Residents Assn., Inc. v. City Council (1979) 23 Cal.3d 917, 939.  CEQA compliance is 
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“important,” and as described above, the relief is not merely a procedural “do over.”   

C. Conferring a Significant Benefit, Whether Pecuniary or Nonpecuniary, on the Public or 

a Large Class of Persons 

 Little is added here.  Generally, “requiring a governmental agency to analyze or reassess 

environmental impacts associated with a proposed project” is deemed to confer a significant benefit.  

(Keep Our Mountains Quiet v. County of Santa Clara (2015) 236 Cal.App.4th 714, 737.)  Again, 

Respondents seem to presume that the further analysis required by the Court will not change 

anything.  That is not known at this point. 

D. Whether the Necessity and Financial Burden of Private Enforcement Makes an Award 

Appropriate 

Generally, a party meets this test when it shows that “the cost of the claimant’s legal victory 

transcends his [or her] personal interest, that is, when the necessity for pursuing the lawsuit placed a 

burden on the [claimant] out of proportion to his [or her] individual stake in the matter.”  (Woodland 

Hills Residents Assn., Inc. v. City Council, supra, 23 Cal. 3d at 941.)  SMD has made this showing.  While 

much discovery was taken on this issue, Respondents do not raise it in their opposition brief. 

III. Amount of the Fee 

A. Reduction to Account for Partial Success 

Where a party is successful on some claims and not others, the attorney fee may be limited to 

that on the compensable claim.  (Akins v. Enterprise (2000) 79 Cal.App.4th 1127.)  Nonetheless, 

“[a]pportionment is not required where the claims for relief are so intertwined that it would be 

impracticable, if not impossible, to separate the attorney’s time into compensable and non-

compensable units.”  (Bell v. Vista Unified School District (2000) 82 Cal.App.4th 672, 687.  See also 

Harman v. City and County of San Francisco (2007) 158 Cal.App.4th 407, 417, 424.) 

Respondents suggest that, if fees must be awarded at all, they should be reduced by simply 

counting the number of issues raised (46, by their count), and the number on which SMD succeeded 

(4, by their count) and reducing them proportionately.  Alternatively, they add up the briefing line-by-

line, and reduce proportionately based on the number of lines devoted to the successful arguments. 

The issue-by-issue approach has been rejected in favor of a broader approach.  (Center for 

Biological Diversity v. County of San Bernardino (2010) 185 Cal.App.4th 866, 898 [court rejected claim 

that fee should be reduced based on having raised sixty issues and prevailed on only three, but 

upheld trial court’s substantial reduction in fees].) There is good reason for this.  The whole record 

still must be read and analyzed.  Various sections of the briefing concerning procedure and the 

standard of review still must be prepared. 
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Even once the lodestar is calculated, however, the court may make any adjustments 

necessary to assure that the fee is a reasonable one, which may include the “success or failure” of the 

case. (PCLM Group v. Drexler (2000) 22 Cal.4th 1084, 1096.)  Accordingly, the Court will reduce the 

reasonable lodestar fee amount by 25%. 

B. Other Claims that the Fees Are Not Reasonable 

1. Authentication of Records 

The first King declaration, at paragraphs 49 and 50, sufficiently authenticated the daily 

summaries as based on contemporaneous time logs kept in the ordinary course of business. 

2. Time Spent Not Reasonably Necessary 

Respondents contest the validity of claims for $35,273 for administrative advocacy with 

regard to what they call “a prior CEQA document that was never used or considered by the City when 

it approved the Project.”   Apparently, the City initially proposed a Negative Declaration, but after 

consideration, including advocacy from SMD, it decided to prepare an Environmental Impact Report. 

SMD relies on Edna Valley Watch v. County of San Luis Obispo (2011) 197 Cal.App.4th 1312, 

1319-1320.  Edna Valley held only that administrative proceedings that are closely related to the 

action fall within the terms of the statute where the plaintiffs “could not have brought their lawsuit 

without exhausting administrative remedies.”  As applied to this case, and attorneys fees spent in that 

process, i.e., challenging the adequacy of the EIR in administrative proceedings, are recoverable in 

this case.  The City’s initial, but ultimately abandoned, Negative Declaration was not a part of this 

case.  Fees for administrative proceedings related to the determination to prepare an EIR rather than 

a Negative Declaration are disallowed. 

Respondents contend that counsel spent 478.8 hours on their opening brief, 185.7 hours on 

the reply brief, and 57.8 hours preparing for oral argument, totaling 722.8 hours for these three 

activities.  This is indeed a lot of time on two briefs, even lengthy, well-written, and complex ones. 

They point out that the arguments largely tracked the arguments previously made in administrative 

proceedings.   Their expert, Grant Stiefel, states that “While I do not presume to tell the Court what 

would be a reasonable number of billable hours for this Petition, this strikes me as an extraordinary 

amount of time to incur for two pleadings and a single court appearance.”  (Par. 26.) He attaches the 

time records that he attributes to the filing of the opening brief.  A small amount is attributable to the 

preparation of a Case Management Conference statement (a few hours); and some time spent on 

review of administrative record, which is voluminous.  The procedural context also matters here: 

while an ordinary civil proceeding involving a trial might involve briefs on particular motions, in this 

case the two briefs and the one appearance are the entire case.  22.3 hours of the time spent 

preparing for oral argument were by an attorney who did not appear at the hearing, even though 
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there was research and record review that was in response to the Court’s tentative ruling. 

The Court reduces the time spent on the opening brief, reply brief, and preparing for oral 

argument by 10%.  Assuming that the 722.8 hours were billed at a blended rate of $575, for a total of 

$415,322.50, a 10% reduction is $41,532. 

Respondents dispute a charge of $3,000 for a “reply ISO demurrer,” by attorney Jian.  SMD 

states that this was a clerical error and has removed it from the request.   

3. Hourly Rates 

“Rates should be established by reference to the fees that private attorneys of an ability and 

reputation comparable to that of prevailing counsel charge their paying clients for legal work of 

similar complexity.” (Davis v. City & County of San Francisco (9th Cir. 1992) 976 F.2d 1536, 1545, 

modified on other grounds (9th Cir. 1993) 984 F.2d 345.)  Rates are required to be based on “the 

range of reasonable rates charged by and judicially awarded comparable attorneys for comparable 

work.”  (Children’s Hosp. & Med. Ctr. v. Bonta (2002) 97 Cal.App.4th 740, 783.)  Proper hourly rates 

are a matter “in which the trial court has its own expertise” and on which it “may make its own 

determination of the value of the services contrary to, or without the necessity for expert testimony.”  

(PCLM Group v. Drexler, supra, 22 Cal.4th 1at 1096.) 

The reasonableness of the requested hourly rates is sufficiently established by the first King 

declaration. The reply declaration of Richard Pearl solidifies this conclusion. 

4. Multiplier 

Petitioner seeks a multiplier of 1.25, relying on Ketchum v. Moses (2001) 24 Cal.4th 1122, 

1132-1135.  The most significant factor in considering a multiplier is where the lawyer “bears the risk 

of not being paid.”  The King declaration, however, indicates that the work was not done entirely on a 

contingent fee basis.  Instead, it indicates that the firm and the client agreed to greatly reduced billing 

rates.  While this imposes some risk of reduced compensation on counsel, it is not, strictly speaking, a 

contingent fee arrangement.  Courts have, however, awarded multipliers based on contingent risk 

even where the fee was not entirely contingent.  (Building a Better Redondo, Inc. v. City of Redondo 

Beach (2012) 203 Cal.App.4th 852, 874 [75% of claimed fees were contingent]; Sonoma Land Trust v. 

Thompson (2021) 63 Cal.App.5th 978, 987 [counsel had agreed to reduced fee].)  A number of factors 

are relevant to the multiplier request, even if they would not be considered in deciding entitlement to 

a fee: the extent to which the litigation precluded other employment of the attorneys (Serrano v. 

Priest (Serrano III) 1977) 20 Cal.3d 25, 49); the fact that the award would fall on the taxpayers [but 

only as a factor to consider, not by itself a justification for refusal of a multiplier] Horsford v. Board of 

Trustees (2005) 132 Cal.App.4th 359, 400); if the money would accrue not to the individual attorneys 

but to their organizations. (Serrano III, at 48.)  The parties dispute whether basing a multiplier on 

particular difficulties and complexities in the case would constitute “double counting.”  (See Sonoma 
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Land Trust, supra, 63 Cal.App.5th at 986.)  In this instance, the hourly rates adequately account for 

the skill of counsel and complexity of the case.   

Based primarily on the partially contingent risk, the Court awards a modest multiplier of 1.15.  

5. Expert Fees 

The first King declaration indicates that professional planners were employed as consultants.  

Planners Carmen Borg and Laurel Impett’s services are included in the motion, amounting to 

$65,279.50. The cost of expert witnesses, however, is not recoverable under Code of Civil Procedure 

section 1021.5.  (Olson v. Automobile Club of S. Cal. (2008) 42 Cal.4th 1142, 1146.)  While Olson dealt 

with expert witnesses, rather than consulting experts, for purposes of the statutory language, there is 

no difference, i.e., neither an expert witness nor a consulting expert falls within the definition of 

“attorney’s fees” or costs.   

C. Fees-on-Fees 

Fees also are awarded for the time spent preparing and litigating the fee motion.  (Serrano v. 

Unruh (Serrano IV) (1982) 32 Cal.3d 621, 624.) Ordinarily, this is a relatively small amount, and 

counsel’s estimate in the reply brief is sufficient.  In this instance, the matter was vigorously litigated, 

with substantial discovery, after the opening brief was filed.  As a result, the reply brief includes a 

substantial additional request for fees, totaling $207,127.50.  No multiplier is requested for that time.  

This is a substantial amount, but there was substantial discovery undertaken in response to 

Respondents’ requests, and Respondents’ opposition brief raised numerous issues.  The records and 

hourly rates are consistent with those used for the fees sought in the initial motion.  (As to 

supplemental “expenses,” see discussion below.) 

D. Expenses Properly Included in the Memorandum of Costs 

Respondents object that certain expenses, totaling $24,824.97, should have been sought as 

part of the memorandum of costs. “The decision whether a party has waived costs by virtue of a late 

filing is left to the sound discretion of the trial court.” (Gerard v. Ross (1988) 204 Cal.App.3d 968, 

983.). Thus, the Court could treat them as simply a late filing. In this instance, to the extent that the 

expenses sought in the motion were fees that could not have been sought in the initial costs 

memorandum because they were incurred only in the litigation that occurred after the initial costs 

memorandum was filed, the Court will not consider them waived  

The fee motion, however, does not break out the particular items in the manner that would 

be done in a cost memorandum.  In addition, it specifically notes that it includes “costs incurred in 

hiring expert consultants[.]” (First King Dec., Par. 67.) 

The Court will not grant the claimed “expenses” as part of the fee motion.  To the extent that 

any of the costs were incurred after the filing of the initial cost memorandum, SMD is granted leave 
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to file a supplemental memorandum of costs no later than February 23, 2023. 

IV. Conclusion 

SMD’s adjusted lodestar (up to the date of filing the fee motion) is $652,629.52.  (2nd King 

Dec., par. 16.)  The Court reduces that figure by (1) $65,279.50 (expert planners); (2) $35,273 

(administrative advocacy related to the Negative Declaration); and (3) $41,532 (adjustment to time 

spent on briefing and oral argument); netting $510,545.  This is reduced by 25% to $382,908 (limited 

success).  A multiplier of 1.15 is applied to that amount, for a total of $440,344.20. 

Litigation of the fee issue is approved in the amount of $207,127.50.  

The total fees approved are $647,471.70. 

 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSN21-1568 
CASE NAME:  MARTINEZ REFINING CO VS. BAY AREA AIR QUALITY 
 *HEARING ON MOTION IN RE:  MOTION TO AUGMENT ADMINISTRATIVE RECORD - FILED BY: 
MARTINEZ REFINING COMPANY LLC 
*TENTATIVE RULING:* 
 

Hearing required. 

I. Background 

Chevron U.S.A. Inc. and Martinez Refining company LLC have filed actions contesting the Bay 

Area Air Quality Management District’s approval of “Regulation 6 rule 5: Particulate Emissions from 

Refinery Fluidized Catalytic Cracking Units.”  Chevron asserts three causes of action: (1) Violation of 

several specified provisions of the Health and Safety Code; (2) violation of the California 

Environmental Quality Act; and (3) violation of the California Public Records Act.  Martinez Refining 

asserts nine causes of action: (1) CEQA; (2) violation of Health and Safety Code section 40783; (3) 

violation of Health and Safety Code section 40920.6; (4) violation of Health and Safety Code section 

40406; (5) the regulation is arbitrary, capricious, and lacking in adequate evidentiary support; (6) the 

implementation timeline of the rule is arbitrary, capricious, and lacking in adequate evidentiary 

support; (7) the requirements are unachievable and therefore arbitrary, capricious, and lacking in 

evidentiary support; (8) violation of Health and Safety Code section 40728.5; (9) and violation of 

Health and Safety code section 40727;  

These motions are styled as a “Motion to Augment/Correct the Administrative Record,” but 

they are more than that.  In essence, the motion requests a ruling on the merits of Chevron’s PRA 
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cause of action.  Indeed, the specific relief sought is the disclosure of particular documents.  Even if 

produced, whether they should be contained in the administrative record for this case is, at least 

theoretically, a different issue.  Moreover, Martinez Refinery has not asserted a cause of action under 

the PRA. 

Each petitioner filed a separate motion and briefing, but they are identical, and will be 

treated as one. The District, also pursuant to stipulation, has filed apparently identical briefs in each 

case.  It also appears that the parties have informally coordinated the issue of the PRA request with 

Chevron’s compilation of the administrative record.  Furthermore, the parties stipulated to having the 

motions heard at the same time. 

II. Requirements for the CEQA Administrative Record and PRA Claims 

A. Vitiation of All Privilege Claims 

CEQA sets out the required elements of the administrative record in Public Resources Code 

section 21167.6.  The first sentence provides that “Notwithstanding any other law, in all actions 

brought pursuant to Section 21167 … all of the following shall apply[.]” This raises the threshold issue 

of whether the “notwithstanding any other law” language vitiates any other provision of law that 

provides a privilege or otherwise allows an agency not to disclose information.  One court expressly 

declined to address the issue.  (Citizens for Open Government v. City of Lodi (2012) 205 Cal.App.4th 

296, 306.)    Another court did, however.  In Citizens for Ceres v. Superior Court (2013) 217 Cal.App.4th 

889, 913, held that in adopting section 21167.6, the Legislature did not likely intend to make CEQA 

administrative records a privilege-free zone[.]” Instead, it found that “Those CEQA provisions do not 

reflect an intent on the part of the Legislature to eliminate privileges wholesale.” (Id., at 898.)  While 

Citizens for Ceres arose in the context of attorney-client and attorney work-product privileges, its 

holding is not limited to particular privileges.  Thus, any asserted privileges must be considered on 

their merits. 

B. Documents Specifically Required to be in the Record 

The most pertinent provision here is Public Resources section 21167.6(e) (10), which provides 

that, in addition to a number of specific documents, the record must include:  

Any other written materials relevant to the respondent public agency’s compliance 

with [CEQA] or to its decision on the merits of the project including the initial study, any 

drafts of any environmental document, or portions thereof, that have been released for 

public review, and copies of studies or other documents relied upon in any environmental 

document prepared for the project and either made available to the public during the 

public review period or included in the respondent public agency’s files on the project and 

all internal agency communications, including staff notes and memoranda related to the 
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project or to compliance with [CEQA].   

As one court has stated, this “will include pretty much everything that ever came near a 

proposed development[.]” (County of Orange v. Superior Court (2003) 113 Cal.App.4th 1, 8.)  

The bold portion was not included in petitioners’ quotation, presumably because they rely on 

the last clause, i.e., “staff notes and memoranda related to the project or to compliance with [CEQA].” 

The District, however, focuses only on the bold portion, which only applies to internal documents that 

are “either made available to the public during the public review period or included in the respondent 

public agency’s files on the project[.]”  But the last clause does not have that limitation.  This would 

appear to encompass at least some documents that are covered by the deliberative process privilege, 

which allows documents reflecting the agency’s deliberative process to be withheld under the PRA 

where the public interest in non-disclosure clearly outweighs the public interest served by disclosure.  

(Gov’t. Code § 6255; Marylander v. Superior Court (2000) 81 Cal.App.4th 1119, 1127; San Joaquin 

LAFCO v. Superior Court (2008) 162 Cal.App.4th 159, 170.)     The District argues that reading last 

clause broadly would render the remaining limitations a nullity. 

How is the apparent conflict to be resolved?  Petitioners essentially argue that even if CEQA 

does not directly supersede the PRA, section 22267(e)(10)‘s inclusion of “pretty much everything” is 

consistent with CEQA’s broad objectives, and at least demonstrates that there is a strong public 

interest in disclosure. Thus, Petitioners argue, the interest in nondisclosure cannot outweigh the 

interest in disclosure.  The Court concludes that the last clause of subsection 21167.6(e)(10), while 

not superseding the privilege as a matter of law, must be weighed substantially in the process of 

balancing the interest of disclosure against the interest in non-disclosure.  Thus, in a CEQA case, 

documents may have to be disclosed that would not be disclosed in another case.  The Court must 

review the documents, applying a demanding standard to all claims of non-disclosure. 

C. Balancing the interests in disclosure versus non-disclosure 

The District argues that internal deliberations over how to respond to public comments 

“reflect midstream thinking” as to which there is little interest in disclosure.  

Communities for a Better Environment v. City of Richmond (2010) 184 Cal.App.4th 70, 88 is of 

little help here, because it concerned the agency’s failure to disclose information it considered that 

had been obtained from an outside party (the applicant), and therefore was not “internal” in the first 

place. 

In Golden Door Properties, LLC v. Superior Court (2020) 53 Cal.App.5th 733, the county did not 

produce documents because they had been destroyed pursuant to sixty-day retention policy for 

emails.  The county argued that CEQA did not require retention, so they did not have to be in the 

record.  Court disagreed, finding that defendant’s position “would enable an agency to prune the 
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record by deleting unfavorable documents[.]” (Id., at 765.) The Court did not hold that the PRA did 

not apply, it simply faulted a discovery referee for making a broad judgment, without specific 

discussion for each document as to the withheld documents.  Notably, the remedy allowed agency to 

try again with a better explanation. 

In balancing the competing interests associated with a claim of deliberative process privilege, 

the Court may consider, among other things, whether the documents in question would be relevant 

in resolving the issues posed by this case.  Ultimately, the Court’s decision here will be whether the 

record shows that substantial evidence supports the agency’s decision, and whether the agency 

abused its discretion by violating procedural requirements. (Laurel Heights Improvement Assn. v. 

Regents of U.C.  (1988) 47 Cal.3d 376, 392.)  The agency’s motives are not relevant.  (Id., at 393.) For 

internal documents indicating the deliberative process, “the value of these documents to evaluate the 

conclusions and methodology [of the agency] is minimal.”  (Humane Society v. Superior Court (2013) 

214 Cal.App.4th 1233, 1268.) 

In reply, Petitioners offer a detailed comparison of the language of the Nudd declaration and 

the declaration submitted to the court in Humane Society, noting that they are nearly identical in 

significant part.  But the court in Humane Society ultimately upheld the defendant’s withholding of 

documents.  The similarity of language, given the similarity of the circumstances, is not problematic.   

Petitioners seek information in order to ascertain “what discussions and information where 

shared among [the District’s] ranks in developing the rule.”  But this appears to be precisely the type 

of information for which there is little interest in disclosure, and a substantial interest in preserving 

the ability to have vigorous debate within the agency.  Ultimately, the validity of the District’s actions 

will stand or fall independently of the internal discussions. 

But on the “pro-disclosure” side of the ledger, section 22267(e)(10)‘s inclusion of “pretty 

much everything” is consistent with CEQA’s broad objectives, and at least demonstrates that there is 

a strong public interest in disclosure.  Thus, a case such as Humane Society is of limited use here, 

because it is not a CEQA case, and therefore does have the balance of considerations tipped by a 

statutory provision requiring the inclusion of “staff notes and memoranda” in the administrative 

record. 

D. Review of the Documents for which privilege is claimed 

The District has submitted a 70-page privilege log, along with over 400 documents, totalling 

over 2,700 pages.  The Court has not completed review of the documents, and may not be able to do 

so promptly.  The Court requests that the parties be ready at the hearing to address whether they can 

agree to further narrow the documents in dispute. 

III. Attorney-client privilege   
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While the scope of the dispute has narrowed, Petitioners continue to assert that the District 

improperly claimed attorney-client privilege for 43 documents.  Here, Petitioners’ argument is 

narrower. They do not dispute that attorney-client privilege applies, but point out that a 

communication that is not “for the purpose of the legal consultation,” but is nonetheless sent to an 

attorney as a “passive recipient” is not privileged. (Los Angeles County Bd. Of Supervisors v. Superior 

Court (2016) 2 Cal.5th 282, 292-293.)  “The heartland of the privilege protects those communications 

that bear some relationship to the attorneys provision of legal consultation.”  (Id., at 294.)  Or, as 

another case held, “a client cannot protect unprivileged information from discovery by transmitting it 

to an attorney.”  (Costco Wholesale Corp. v. Superior Court (2009) 47 Cal.4th 725, 735.)   

Petitioner asserts that the burden of establishing attorney-client privilege is on party 

asserting the privilege, relying on State Farm Fire & Casualty Co. v. Superior Court (1997) 54 

Cal.App.4th 625, 639.    But this is not entirely correct.  A party asserting the attorney-client privilege 

has burden of establishing preliminary facts to support the privilege, which shifts the burden to the 

other party to establish that the privilege does not apply.  (Citizens for Ceres v. Superior Court, supra 

217 Cal.App.4th at 911, Costco Wholesale Corp. v. Superior Court, supra, 47 Cal.4th at 733.) Redaction 

is not appropriate: where the communication is privileged, the entire communication is privileged, 

even factual material.  (Edwards Wildman Palmer LLP v. Superior Court (2014) 231 Cal.App.4th 1214, 

1226-1227.)   

The Perlmutter declaration in opposition to the motion, however, provides more detail 

concerning the nature of the communication.  The declaration substantiates the basis for the claim, 

and sufficiently indicates that attorneys were included for the purpose of legal consultation.   

 Petitioners’ motion is denied with respect to the attorney-client privilege claims. 
 

  
    

6. 9:00 AM CASE NUMBER:  MSN21-1568 
CASE NAME:  MARTINEZ REFINING CO VS. BAY AREA AIR QUALITY 
 *HEARING ON MOTION IN RE:  PRIVILEGE & FCMC -  
 
*TENTATIVE RULING:* 
 
See Line 5 
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7. 9:00 AM CASE NUMBER:  MSN21-1739 
CASE NAME:  CHEVRON U.S.A. VS BAY AREA AIR QUALITY, ET AL. 
 HEARING IN RE:  PRIVILEGE & FCMC -  
 
*TENTATIVE RULING:* 
 
See Line 5 

 

  
    

8. 9:00 AM CASE NUMBER:  MSN21-1739 
CASE NAME:  CHEVRON U.S.A. VS BAY AREA AIR QUALITY, ET AL. 
 *HEARING ON MOTION IN RE:  AUGMENT OR CORRECT ADMINISTRATIVE RECORD - FILED BY: 
CHEVRON U.S.A. INC. 
*TENTATIVE RULING:* 
 
See Line 5 

 

  

 
    

9. 9:00 AM CASE NUMBER:  MSN21-2354 
CASE NAME:  CALIFORNIA RESOURCES PRODUCTION CORPORATION VS.  CITY OF ANTIOCH 
 *HEARING ON MOTION IN RE:  STRIKE IMPROPERLY ADDED CAUSES OF ACTION IN 2ND AMND PTN  
FILED BY: CITY OF ANTIOCH 
*TENTATIVE RULING:* 
 
Please see TR line 10. 
 

 

  
    

10. 9:00 AM CASE NUMBER:  MSN21-2354 
CASE NAME:  CALIFORNIA RESOURCES PRODUCTION CORPORATION VS.  CITY OF ANTIOCH 
 HEARING ON DEMURRER TO:  2ND AMND VERIFIED PTN - FILED BY: CITY OF ANTIOCH 
*TENTATIVE RULING:* 
 
Before the Court is City of Antioch’s (“City” or “Defendant”) Demurrer to Second Amended Verified 

Petition for Writ of Mandamus and Complaint. The City demurs to each of the eight separate causes 

of action: (1) Equal Protection [U.S. Const., 14th Amend.; Cal. Const., art. I, § 7]; (2) Deprivation of 

Rights [42 U.S.C. § 1983 for violation of equal protection]; (3) writ of mandamus [Cal. Civ. Proc. § 

1085]; (4) inverse condemnation; (5) regulatory taking; (6) declaratory relief; (7) intentional 

interference with contractual relations; and (8) negligent interference with prospective economic 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 01/39 
JUDICIAL OFFICER: EDWARD G WEIL 

HEARING DATE:  02/02/2023 
 

 

26 

 

 

relations.  

In addition, the City moves to strike the first two causes of action as being improperly added for 

failure to seek leave to amend to add these new and additional causes of action.  

For the reasons set forth below, the City’s Demurrer is sustained without leave to amend. (CCP § 

430.10(e).) The Motion to Strike is denied as moot.  

The City’s Request for Judicial Notice regarding Ordinance No. 801-C-S and Ordinance No. 2133-C-S is 

granted. (Cal. Evid. Code 452(b), (c).)  

Factual Allegations  

On January 8, 1991, the City Council of the City of Antioch (“City Council”) granted a 25-year Franchise 

for a pipeline under portions of the City’s public highways, streets, and public places to Union Oil 

Company of California (the “Franchise Agreement”). (Second Amended Complaint (“SAC”) ¶ 19.) 

Petitioner/Cross-Defendant California Resources Production Corporation (“CRPC”) is the successor-in-

interest to the Franchise. (Ibid.) On December 12, 2017, the City Council granted a five-year extension 

of the Franchise to CRPC, which made the Franchise effective until February 7, 2021. (Id. ¶ 21.) This 

new ordinance retrospectively extended the Franchise, as it had expired at the time of the adoption 

of the new ordinance.  

On January 19, 2021, 19 days before the expiration of the Franchise, CRPC first contacted the City 

regarding an extension. (Id. ¶ 23.) After some back and forth with the City, CRPC first submitted an 

application to renew for a 10-year extension on February 4, 2021 – three days before the Franchise 

expired. (Id. ¶ 24.) On February 10, 2021, the City requested that CRPC submit a new application with 

additional information regarding past franchise payments. (Ibid.) CRPC submitted the new 

application, with the additional information, that same day. (Ibid.) On August 10, 2021, CRPC 

submitted another revised application per the City’s request. (Id. ¶ 26.) The hearing on the 

application was rescheduled a number of times. (Id. at ¶¶ 24-26, 33-35.) The hearing on the 

application was ultimately heard on September 28, 2021. (Id. ¶ 35.) The City Council declined to 

renew the Franchise by a vote of three to two. (Id. ¶ 45.) The Franchise expired by its own terms on 

February 7, 2021. (Id. ¶21, Request for Judicial Notice (“RJN”) Ex. B.)  

Standard of Review 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
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Cal.App.4th 1076, 1099.) In order “to state a cause of action against a public entity, every fact 
material to the existence of its statutory liability must be pleaded with particularity.” (Lopez v. 
Southern Cal. Rapid Transit Dist. (1985) 40 Cal.3d 780, 795.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 

of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 

conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) A 

demurrer lies only for defects appearing on the face of the complaint or from matters of which the 

court must or may take judicial notice. (CCP §430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

“The right of the respondent in a mandamus proceeding to test the legal sufficiency of the petition for 

a writ by demurrer thereto has always been recognized by the courts of this state.” (May v. City of 

Milpitas (2013) 217 Cal.App.4th 1307, 1323 quoting Matteson v. Board of Education (1930) 104 

Cal.App. 647, 650.)  

Analysis  

Propriety of First Two Causes of Action – Equal Protection and Deprivation of Rights 

The City objects to the inclusion of the first two causes of action in the SAC, as Plaintiff did not seek 

leave to amend to include these two new causes of action. Neither of these causes of action were 

alleged in the original Complaint nor the First Amended Complaint.  

“It is the rule that when a trial court sustains a demurrer with leave to amend, the scope of the grant 

of leave is ordinarily a limited one. It gives the pleader an opportunity to cure the defects in the 

particular cause of action to which the demurrer was sustained, but that is all.” (Community Water 

Coalition v. Santa Cruz County Local Agency Formation Com. (2011) 200 Cal.App.4th 1317, 1329.) 

Leave to amend after a ruling on a demurrer “must be construed as permission to the pleader to 

amend the cause of action which he pleaded in the pleading to which the demurrer has been 

sustained.” (People ex rel. Dept. Pub. Works v. Clausen (1967) 248 Cal.App.2d 770, 785-86.) “The 

plaintiff may not amend the complaint to add a new cause of action without having obtained 

permission to do so, unless the new cause of action is within the scope of the order granting leave to 

amend.” (Harris v. Wachovia Mortgage, FSB (2010) 185 Cal.App.4th 1018, 1023.)  

It is undisputed that Plaintiff did not seek leave to amend to allege these two new causes of action. 

Instead, Plaintiff argues that (1) the new causes of action are within the scope of the Court’s earlier 

ruling granting leave to amend and (2) the City isn’t prejudiced since it substantively opposed those 

causes of action. Plaintiff notes that if the Motion to Strike is granted, it would just move orally or in 

writing for leave to amend to add these causes of action.  

To begin with, it is clear that the addition of the new causes of action is not ‘within the scope’ of the 

Court’s earlier ruling on the demurrer to the FAC. The Court did not state that Plaintiff had leave to 

amend to add new and different claims. The order stated that Plaintiff was “granted leave to amend 
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as to some of the causes of action as outlined below.” Thus, the leave to amend was specifically noted 

to only apply to attempt to remedy the causes of action addressed in that order. “The granting of 

leave to amend after a demurrer is sustained on one ground does not give the plaintiff a license to 

add any possible cause of action that might not be subject to dismissal on that ground. Otherwise, 

there would be virtually no limitation on amendments following the sustaining of a demurrer.” (Zakk 

v. Diesel (2019) 33 Cal.App.5th 431, 456.)  

Plaintiff argues that the new causes of action are ‘within the scope’ of the Court’s order because the 

new factual allegations included in the SAC – which were meant to support the writ of mandamus 

claim – also support these new causes of action. Thus, it is appropriate to allege these claims without 

seeking leave to include them. Plaintiff’s argument is not well taken.  

Plaintiff’s reliance on Patrick v. Alacer Corp. (2008) 167 Cal.App.4th 995 is ineffective. In Patrick, a 

corporation demurred to derivative claims based on (among other things) the assertion that the 

plaintiff lacked standing to bring those claims. (Id. at 1015.) Upon filing a new amended complaint, 

the plaintiff included a cause of action seeking a declaration that she “had a community property 

interest in [the corporation] - i.e. that she is a beneficial shareholder of [the corporation.]” (Ibid.) As 

the Court of Appeal noted, although plaintiff was not “free to add any cause of action under the sun 

to her complaint, [] the court should have allowed her to add this cause of action to establish her 

standing.” (Ibid. italics in original, bold added.) As the original demurrer was sustained due to lack of 

standing, it was proper to add a claim that sought to establish such standing. 

Here, the added causes of action do not establish an element of the writ of mandamus cause of 

action. As the City points out, adding “new substantive constitutional claims, which also carry new 

grounds for relief including statutory attorneys’ fees, is a far cry from adding a declaratory relief claim 

to respond to the identification of shortcomings with an existing claim.” (Reply at 6:28-7:3.)  

There is a procedure for seeking leave to amend a complaint to add a new cause of action. This 

includes filing a noticed motion as well as a detailed declaration explaining (1) the effect of the 

amendment, (2) why the amendment is necessary and proper, (3) when the facts giving rise to the 

amended allegations were discovered, and (4) the reasons why the request for amendment was not 

made earlier. (Cal. R. Ct. 3.1324(b).) Plaintiff failure to follow this procedure could, and should, 

support the striking of the new causes of action.  

As the City substantively addressed these claims, however, the Court will address the merits of the 

causes of action in order to avoid additional delay in having Plaintiff file additional motions related to 

the pleadings in this matter.  

Equal Protection [U.S. Const., 14th Amend.; Cal. Const., art. I, § 7]  

Plaintiff alleges that the City’s decision not to renew the Franchise violated the equal protection 
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clause of the U.S. and California constitutions. It alleges this claim under a so-called ‘class of one’ 

theory. (SAC ¶ 85.) To establish this cause of action, Plaintiff must allege “that (1) the plaintiff was 

treated differently from persons similarly situated; (2) the unequal treatment was intentional; and (3) 

the unequal treatment was not rationally related to a legitimate governmental purpose.” (Syngenta 

Crop Protection, Inc. v. Helliker (2006) 138 Cal.App.4th 1135, 1174.) This test “does not involve an 

inquiry into the wisdom of legislation or other state action.” (Ibid.)  

As to the first element, there are no allegations in the SAC which show that Plaintiff was treated 

differently than others that were “similarly situated.” Although not specifically addressed by Plaintiff, 

it appears what it is alleging is that it was treated differently than Chevron and the other entities 

identified in the SAC when the Franchise extension was denied. There are no allegations, however, 

that any other entity had their natural resources franchise approved – or even reviewed – during the 

times at issue. The only allegation in the complaint related to other franchises is that Chevron had its 

franchise renewed at the same time as Plaintiff’s in 2017. (SAC ¶ 88-89.) At that time, however, 

Chevron was granted a 25-year extension which runs until May 2042. (Ibid.) Thus, Chevron’s franchise 

was not expiring and not being reviewed in 2021 – when the actions at issue in this matter took place.  

In order to be considered ‘similarly situated,’ Plaintiff must show “that ‘the level of similarity between 

[them] and the persons with whom they compare themselves [is] extremely high.’” (Squires v. City of 

Eureka (2014) 231 Cal.App.4th 577, 594.) “To be considered ‘similarly situated,’ comparators must be 

‘prima facie identical in all relevant respects,’ [citation], or ‘directly comparable to [plaintiff] in all 

material respects.’” (Racine Charter One, Inc. v. Racine Unified Sch. Dist. (2005) 434 F.3d 677, 680.)  

CRPC argues that its allegation that “the City treated CRPC differently than all other similarly situated 

pipeline users of the City’s public right-of-way, and specifically other transporters of oil, gas, and 

other hydrocarbon substances via pipeline” satisfies this element. This contention, however, is not 

supported by any factual allegations. At the demurrer stage, the Court does not presume “the truth of 

contentions, deductions, or conclusions of law.” (California Logistics, Inc., supra, 161 Cal.App.4th at 

247.) Instead, the Plaintiff is required to plead facts supporting its claims.  In particular, when 

attempting to state a claim against a public entity, “every fact material to the existence of its 

statutory liability must be pleaded with particularity.” (Lopez, supra, 40 Cal.3d at 795.) Here, there are 

no facts showing that Plaintiff was treated differently than any other “similarly situated” person or 

entity. Indeed, there are no facts identifying a “similarly situated” person, nor any allegations that any 

other person had a franchise agreement reviewed during the times at issue.  

CRPC argues that its conclusory allegations that the City’s actions were intentional satisfies the 

second element of this claim. (Opp. at 10:12-14; SAC ¶93.) Such conclusory allegations, without any 

factual basis supporting them, are insufficient to state a claim as on demurrer the Court treats as true 

“all material facts properly pleaded, but not contentions, deductions or conclusions of fact or law.” 

(Blank, supra, 39 Cal.3d at 318 emphasis added.) Plaintiff fails to point to a single fact that shows that 
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the alleged “unequal treatment” was intentional.  

Based on the above, the City’s demurrer to the first cause of action for alleged equal protection 

violations is sustained without leave to amend. (CCP § 430.10(e).) 

Deprivation of Rights [42 U.S.C. § 1983 for violation of Equal Protection] 

“The ‘two essential elements’ to a claim under section 1983 are ‘(1) whether the conduct complained 

of was committed by a person acting under color of law; and (2) whether this conduct deprived a 

person of rights, privileges, or immunities secured by the Constitution or laws of the United States.’” 

(Irwin v. City of Hemet (1994) 22 Cal.App.4th 507, 516 quoting Parratt v. Taylor (1981 451 U.S. 527, 

535.) The first element is not contested.  

As for the second element, Plaintiff grounds this claim on an alleged violation of the equal protection 

laws that form the basis of its first cause of action. As the first cause of action fails to state a claim, so 

does this second cause of action.  

Based on the above, the City’s demurrer to the second cause of action for deprivation of rights is 

sustained without leave to amend. (CCP § 430.10(e).) 

Writ of Mandamus 

CRPC seeks a writ of mandamus under Code of Civil Procedure § 1085.  

“The statute tersely declares that the writ is available ‘to compel the performance of an act the law 

specially enjoins …” (Gong, supra, 250 Cal.App.2d at 572 quoting Code Civ. Proc. §1085.) “Thus it is 

limited to the enforcement of purely ministerial duties and will not lie to control discretion within the 

area lawfully entrusted to an administrative body.” (Ibid. citations omitted.) “It is the general rule that 

the writ of mandamus may not be employed to compel a [legislative body] possessing discretionary 

power to act in a particular manner.” (Lindell Co. v. Board of Permit Appeals 1943) 23 Cal.2d 303, 315; 

Sklar v. Franchise Tax Board (1986) 185 Cal.App.3d 616, 624.)  

“Generally, a court is without power to interfere with purely legislative action, in the sense that it may 

not command or prohibit legislative acts …. The reason for this is a fundamental one – it would violate 

the basic constitutional concept of the separation of power among the three coequal branches of 

government.” (Monarch Cablevision, Inc. v. City Council of Pacific Grove (1699) 239 Cal.App.2d 206, 

211.)  

“When the act to be done is purely ministerial, and discretion is not involved, and the applicant shows 

that he is clearly entitled to the writ, then the writ will issue, even though it be directed to a 

municipality and its elective officers.” (Monarch, supra, 239 Cal.App.2d 206, 211.) But, when a party 

seeks “to have the court compel the Council to set aside a legislative act involving the exercise of 

discretion, and to compel the performance of another legislative act, also involving the exercise of 
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discretion,” then such party “is not entitled to the writ.” (Ibid.)  

“In order to obtain writ relief [under section 1085], a party must establish ‘(1) A clear, present and 

usually ministerial duty on the part of the respondent …; and (2) a clear, present and beneficial right 

in the petitioner to the performance of that duty….” (Doe v. Albany Unified School Dist. (2010) 190 

Cal.App.4th 668, 682 quoting City of Dinuba v. County of Tulare (2007) 41 Cal.4th 859, 868.) “A 

ministerial act is one that a public functionary ‘is required to perform in a prescribed manner in 

obedience to the mandate of legal authority’ without regard to his or her own judgment or opinion 

concerning the propriety of such act.’” (Ibid. quoting Coachella Valley Unified School Dist. v. State of 

California (2009) 176 Cal.App.4th 93, 113.) 

Here, there is no ministerial act which is alleged to have not been done, nor any act that CRPC has a 

‘clear, present and beneficial’ right to. Instead, CPRC is attempting to have the City set aside a 

legislative act that involved discretion, and instead compel the performance of another legislative act, 

also involving the exercise of discretion. Mandamus cannot issue under such circumstances. 

(Monarch Cablevision, Inc., supra, 239 Cal.App.2d at 211; Sklar, supra, 185 Cal.App.3d at 624.)  

CRPC argues that, although generally this is the case, traditional mandamus is “available ‘to correct 

abuses of discretion.’” (Helena F. v. W. Contra Costa Unified Sch. Dist. (1996) 49 Cal.App.4th 1793, 

1799.) “Mandamus may issue to correct the exercise of discretionary legislative power, but only if the 

action taken is so palpably unreasonable and arbitrary as to show an abuse of discretion as a matter 

of law.” (Carrancho v. California Air Resource Board (2003) 111 Cal.App.4th 1255, 1265.)  

In reviewing quasi-legislative decisions, the “authority of the court is limited to determining whether 

the decision of the agency was arbitrary, capricious, entirely lacking in evidentiary support, or 

unlawfully or procedurally unfair.’” (Carrancho, supra, 111 Cal.App.4th at 1265.)  

Plaintiff argues that the following allegations show that the City’s decision was arbitrary: (1) the City 

has no policy prohibiting the granting of hydrocarbon franchises; (2) that the City has at least one 

active hydrocarbon franchise with another private pipeline operator on similar terms as the franchise 

agreement CRPC sought to extend; (3) that there have been no changed circumstances between 

2017, when both CRPC and another private pipeline operator’s hydrocarbon franchise were extended, 

and present; (4) that the Pipeline is safe; and (5) that the City has no rational basis for denying the 

franchise. (Opp. at 13:5-12 citing SAC ¶¶ 22, 32, 50, 63, 104, 107.)  

Whether or not the City has a specific policy of prohibiting the granting of hydrocarbon franchises 

does not show that it acted arbitrarily. As discussed below, the City followed the procedures it is 

required to follow when faced with a franchise application and ultimately decided not to renew 

CRPC’s Franchise. As for the other franchise, that franchise (with Chevron) was extended in 2017 until 

May 2042. (SAC ¶22.) Accordingly, its existence has no bearing on whether the City agreed to extend 

CRPC’s Franchise in 2021. The Chevron franchise was not up for renewal. If CRPC is contending that if 
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the City should have voided Chevron’s franchise when it decided not to renew CRPS’s franchise, that 

position is not tenable.  

The claims that there have been no changed circumstances since 2017, and that the City has no 

rational basis for denying the Franchise are merely contentions made by CRPC without and 

supporting facts. “Allegations that the acts of a commission or board were ‘arbitrary, capricious, 

fraudulent, wrongful and unlawful,’ like other adjectival descriptions of such proceedings, constitute 

mere conclusions of law which are not to be deemed admitted by a demurrer.” (Faulkner v. California 

Toll Bridge Authority (1953) 40 Cal.2d 317, 329.) If the Pipeline were unsafe, that would certainly be a 

reasonable basis for denying the Franchise. But even if the Court accepts the fact that that Pipeline is 

safe, that does not indicate that the determination by the City not to renew the Franchise is arbitrary 

and capricious. 

The SAC appears to show that the City did what it was required to do. CRPC submitted an application 

for an extension of the Franchise – three days before it expired. (SAC ¶ 24.) After some back and 

forth, CRPC submitted a revised application and the City noticed the hearing on the draft resolution of 

intent to grant the franchise extension to CRPC pursuant to the procedures set forth in the Franchise 

Act of 1937. (SAC ¶¶ 24-26, 33-35.) The hearing was ultimately set for, and took place on, September 

28, 2021. (SAC ¶ 35.) On September 28, 2021, the City Council heard the proposed extension of the 

franchise agreement and ultimately voted against adopting the proposed ordinance. (SAC ¶¶ 35, 42, 

45.)  

During the hearing, the Council heard public comments, as well as a presentation by CRPC. (SAC ¶ 38-

40.) After the close of the public hearing, the City Council voted to deny the extension of the 

Franchise. (SAC ¶ 45.) CRPC notes two of the Councilmembers made comments relating to the safety 

and/or environmental issues related to the pipeline. (SAC ¶ 46-49.) Those statements, however, are 

not relevant to assess the basis for the decision of the City Council. (California Teachers Assn. v. San 

Diego Community College Dist. (1981) 28 Cal.3d 692, 700-01; Breneric Associates v. City of Del Mar 

(1998) 69 Cal.App.4th 166, 184 [finding that the court will disregard the alleged motives of the city 

council members.])  

Based on the above, the City performed the functions it is required to perform under the Franchise 

Act of 1937 when faced with deciding whether the grant (or extend) a franchise. (Cal. Pub. Utilities 

Code § 6201 et seq.)  

The SAC fails to allege facts that indicate that the actions of the City were “arbitrary, capricious, 

entirely lacking in evidentiary support, or unlawfully or procedurally unfair.’” (Carrancho, supra, 111 

Cal.App.4th at 1265. 

Based on the above, the City’s demurrer to the third cause of action for traditional mandamus under 
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Code of Civil Procedure section 1085 is sustained without leave to amend. (CCP § 430.10(e).)  

Inverse Condemnation 

“To state a cause of action for inverse condemnation, the plaintiff must allege the defendant 

substantially participated in the planning, approval, construction, or operation of a public project or 

improvement which proximately caused injury to plaintiff’s property.” (Pacific Shores Property 

Owners Assn. v. Dept. of Fish & Wildlife (2016) 244 Cal.App.4th 12, 43 quoting Wildensten v. East Bay 

Regional Park Dist. (1991) 231 Cal.App.3d 976, 979-80.) Thus, there is liability for inverse 

condemnation for any physical injury to property “proximately caused by a public improvement as 

deliberately designed and constructed.” (Ullery v. County of Contra Costa (1988) 202 Cal.App.3d 562, 

568.)  

After the Court’s earlier ruling indicated that Plaintiff failed to allege that there was a public project or 

improvement that caused injury to Plaintiff’s property, it now argues that the “routine maintenance, 

operation, or other acts taken in support of an existing public project or improvement” can support 

this claim – and that the SAC properly alleges such actions. This argument is unavailing as well.  

Plaintiff allegations that the City’s denial of CRPC’s application for the Franchise extension “was an act 

bearing on the uses of the City’s public roads and rights-of-way and, therefore, was in furtherance of 

the planning, approval, construction, or operation of the public roads and underground rights-of-way” 

does not change this fact. The SAC still fails to allege that there was a public project or improvement 

that caused injury to Plaintiff. There are also no allegations that the City was “maintaining” or 

“operating” a prior approved and constructed public project that interfered with Plaintiff’s pipeline.  

Instead, the action at issue is the mere non-renewal of the Franchise. There are no allegations that 

this action was taken in order for the City to build a viaduct, sewer system, or install some other type 

of utility. Instead, the Notice of Termination required Plaintiff to present a plan to render the pipeline 

inactive, cap the pipeline, and permanently abandon it. (SAC ¶ 52.) This shows that the City is not, in 

fact, planning to do anything in the area occupied by the pipeline.  

Plaintiff’s legal authority does not support its position. Plaintiff cites Arreola v. County of Monterey 

(2002) 99 Cal.App.4th 722 for the proposition that a “public entity’s maintenance of a public 

improvement constitutes the constitutionally required public use so long as it is the entity’s 

deliberate act to undertake the particular plan or manner of maintenance.” (Id. at 742.) There, levees 

were built to protect the town from potential flooding from a local river. The United States Army 

Corps of Engineers built the levees once they obtained assurances from “the responsible local 

agencies that they would, among other things, operate and maintain” the levees. (Id. at 732.) The 

Court found that the county’s failure to properly maintain this public project constituted inverse 

condemnation.  
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In Crane-McNab v. County of Merced (2011) 773 F.Supp.2d 861, the issue pertained to contaminants 

migrating from the county landfill to plaintiff’s property. There was not discussion about what 

constitutes a ‘public project.’ Instead, it appears everyone conceded that the county landfill so 

qualified.   

Here, there is no comparable project. There are no allegations that the City built and/or maintains 

anything on or around the pipeline. In point of fact, it was CRPC that installed and maintains the 

pipeline. To the extent that CRPC is attempting to claim that the ‘right of way’ is a ‘public project,’ it 

has failed to point to any authority (or logical argument) that would support such a finding.  

Plaintiff’s inverse condemnation cause of action fails as it fails to allege that the City “substantially 

participated in the planning, approval, construction, or operation of a public project or improvement.” 

(Pacific Shores, supra, 244 Cal.App.4th at 43.) Accordingly, there is no need to examine whether 

Plaintiff has a property right that was damages by the City’s actions.  

The City’s demurrer to the fourth cause of action for inverse condemnation is sustained without 

leave to amend. (CCP § 430.10(e).)  

Regulatory Taking  

There are two categories of regulatory action that will generally be deemed to be per se takings. 

(Lingle v. Chevron U.S.A., Inc. (2005) 544 U.S. 528, 538.) The first is “where government requires an 

owner to suffer a permanent physical invasion of her property….” (Ibid.) The second is when the 

regulations “completely deprive an owner of ‘all economically beneficial us[e]’ of her property.” (Ibid. 

italics in original.)  

Outside of the two above narrow categories, “regulatory takings challenges are governed by the 

standards set forth in Penn Central Transp. Co. v. New York City (1978) 438 U.S. 104.” (Lingle, 544 U.S. 

at 538.) “Primary among the factors are ‘the economic impact of the regulations on the claimant and, 

particularly, the extent to which the regulation has interfered with distinct investment-backed 

expectations.’” (Ibid.) “In addition, the ‘character of the governmental action’ – for instance whether 

it amounts to a physical invasion or instead merely affects property interests through ‘some public 

program adjusting the benefits and burdens of economic life to promote the common good’ – may be 

relevant in discerning whether a taking has occurred.” (Ibid.)  

It is undisputed that there is no permanent physical invasion of property, so the first category above 

is not germane to these proceedings.  

The City once again contends that CRPC has failed to allege any ‘regulatory action’ on the part of the 

City. There do not appear to be any new factual allegations relating to this cause of action. Instead, 

Plaintiff cites to two new cases in its Opposition to the SAC than it did in its Opposition to the FAC. 

This authority is distinguishable as well. Plaintiff contends that in Shaw v. County of Santa Cruz (2008) 
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170 Cal.App.4th 229, the court characterized the denial of an electrical permit as regulatory action. 

First, the Shaw court did not analyze what constitutes a ‘regulatory action,’ nor was that an issue in 

the case. Instead, it pertained to whether the City’s planning department’s interpretation of a local 

zoning regulation relating to supplying power to residential property was correct and reasonable. (Id. 

at 247.) Thus, the issue pertained to a ‘regulatory action’ to the extent that the decision was based on 

a zoning regulation. It did not determine that the denial of a permit is a “regulatory action.”  

Likewise, Aaitui v. Grande Properties (1994) 29 Cal.App.4th 1369 did not concern analyzing or defining 

what constitutes ‘regulatory action.’ There, the city, pursuant to its municipal code, inspected a pool 

at a private apartment building and issued numerous citations for safety reasons and give notice that 

the pool was to be closed until the defects were corrected. It was disputed whether the city chained 

and locked the gate to the pool. (Id. at 1377.) Plaintiff’s hang their hat on the dicta statement wherein 

the Shaw court notes that even if the city did chain and lock the gate, “this was no more than a 

regulatory action to close the facility after the owner was given more than ample time and failed to 

correct the hazard.” (Ibid.) This statement is far from a judicial determination that such actions are 

‘regulatory’ for purposes of a regulatory taking – especially when there was no such claim in the 

Aaitui matter.  

Neither of the above cases establish that the City’s failure to renew the Franchise is somehow a 

“regulatory action” which deprived CPRC of its property. Here, there are no allegations that the 

actions of the City regulated anything. In point of fact, the action at issue is the failure of the City to 

issue an ordinance granting Plaintiff an extension of the Franchise. Such action does not amount to 

‘regulatory action,’ and Plaintiff has not provided any legal authority supporting such a claim.  

Based on the above, the City’s demurrer to the fifth cause of action for regulatory taking is sustained 

without leave to amend. (CCP § 430.10(e).)  

Intentional Interference with Contractual Relations 

“The elements which a plaintiff must plead to state a cause of action for intentional interference with 

contractual relations are (1) a valid contract between plaintiff and a third party; (2) defendant’s 

knowledge of this contract; (3) defendant’s intentional acts designed to induce a breach or disruption 

of the contractual relationship; (4) actual breach or disruption of the contractual relationship; and (5) 

resulting damage.” (Pacific Gas & Electric Co. v. Bear Stearns & Co. (1990) 50 Cal.3d 1118, 1126.) 

The City maintains that it cannot be held liable for its decision to not renew the Franchise as it is 

immune under California Government Code section 818.4, which states: 

A public entity is not liable for an injury caused by the issuance, denial, suspension 

or revocation of, or by the failure or refusal to issue, deny, suspend or revoke, any 

permit, license, certificate, approval, order, or similar authorization where the public 
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entity or an employee of the public entity is authorized by enactment to determine 

whether or not such authorization should be issued, denied, suspended or revoked. 

(emphasis added.) 

Plaintiff does not dispute that the City was authorized by enactment to determine whether or not the 

Franchise should issue. Instead, Plaintiff claims that section 818.4 does not apply because the “SAC 

does not refer to the franchise as a permit or a license.” (Opp. at 19:13-14.)  

As the City points out in reply, section 818.4 is not limited to only “permits” and “licenses,” it also 

applies to “any … approval, order, or similar authorization.” (Cal. Gov’t Code § 818.4.) By its plain 

terms, section 818.4 relieves a public entity from any injury “caused by the … denial … or, or by the 

failure or refusal to issue … any permit, … approval, order, or similar authorization….” This is exactly 

what is alleged here. The SAC claims that the City is liable because it failed to issue the Franchise – i.e. 

an approval, order, or similar authorization for CRPC to maintains its pipeline. The fact that the SAC 

does not specifically refer to the Franchise as a “permit” or “license” is not determinative of whether 

section 818.4 applies.  

In addition, as noted in the earlier ruling on the demurrer to the FAC, it is unclear how the City’s 

denial of an extension of the Franchise can form the basis for such a claim when the Franchise was 

already expired per its own terms at the time of the vote. In accordance with Ordinance No. 2133-C-S, 

the Franchise expired on February 7, 2021. At that time, Plaintiff no longer had a right to the 

Franchise. Thus, it would appear that it was the Plaintiff’s inaction in securing an extension of the 

Franchise that led to the current situation. Plaintiff did not submit its application for renewal of the 

Franchise until three days before it expired.  

There are no allegations that Plaintiff was entitled to a renewal, or that such a request is approved as 

a matter of course. Plaintiff was well aware that the Franchise expired on February 7, 2021. If it made 

contracts with third-parties that expanded beyond that date, that was its own decision to make. At 

that time, however, Plaintiff must have been aware that it did not have a right to the Franchise 

beyond the terms set forth in Ordinance No. 2133-C-S, which extended the Franchise “to February 7, 

2021.” (RJN Ex. B.)  

Plaintiff’s theory that the City can and should be liable for failing to renew the Franchise because 

Plaintiff had ongoing contracts related thereto is nonsensical. This would mean that any party to a 

franchise could require a public entity to renew the franchise in perpetuity, or risk legal liability, 

whenever a franchisee entered into contracts beyond the term of the franchise. This position is 

untenable.  

Based on the above, the City’s demurrer to the seventh cause of action for intentional interference 

with contractual relations are sustained without leave to amend. (CCP § 430.10(e).)  
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 Negligent Interference with Prospective Economic Relations 

“The elements of negligent interference with contract or prospective economic advantage are (1) the 

existence of a valid contractual relationship or other economic relationship between the plaintiff and 

a third party containing the probability of future economic benefit to the plaintiff; (2) the defendant’s 

knowledge (actual or construed) of the relationship; (3) the defendant’s knowledge (actual or 

construed) that the relationship would be disrupted if the defendant failed to act with reasonable 

care; (4) the defendant’s failure to act with reasonable care; (5) actual disruption of the relationship; 

and (6) resulting economic harm.” (Nelson v. Tucker Ellis LLP (2020) 48 Cal.App.5th 827, 844 fn. 5.)  

As with the above cause of action for intentional interference with contract, the City has immunity 

under Government Code 818.4.  

In addition, “a plaintiff seeking to recover for alleged interference with prospective economic relation 

has the burden of pleading and proving that the defendant’s interference was wrongful ‘by some 

measure beyond the fact of the interference itself.’” (Della Penna v. Toyota Motor Sales, U.S.A. (1995) 

11 Cal.4th 376, 392-93.) “[A]n act is independently wrongful if it is unlawful, that is, if it is proscribed 

by some constitutional, statutory, regulatory, common law, or other determinable legal standard.” 

(Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1159.)  

As with the FAC, Plaintiff argues that the SAC alleges the independent wrongful act are the Equal 

Protection causes of action, writ of mandamus claim, and takings claim. As noted above, however, the 

Court has sustained the City’s demurrer to each of those allegations. The SAC does not allege an 

independent wrong by the City.  

Based on the above, the City’s demurrer to the ninth cause of action for negligent interference with 

prospective economic relations is sustained without leave to amend. (CCP § 430.10(e).)  

Declaratory Relief 

To the extent this cause of action overlaps with the request for a writ of mandamus and other causes, 

those matters are addressed above. In addition, “declaratory relief is not an appropriate means of 

reviewing administrative determinations.” (Public Employees’ Retirement System v. Santa Clara Valley 

Transp. Auth. (2018) 23 Cal.App.5th 1040, 1045.)  

Based on the above, the City’s demurrer to the sixth cause of action for declaratory relief is sustained 

without leave to amend. (CCP § 431.10(e).) 

Leave to Amend 

Plaintiff’s full argument seeking leave to amend is as follows: 

When a demurrer is sustained, leave to amend is liberally allowed as a matter of 
fairness, unless the complaint shows on its face that it is incapable of amendment. 
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(Apple Inc. v. Super Ct. (2017) 18 Cal.App.5th 222, 258.) If “there is a reasonable 
possibility that the defect can be cured by amendment,” the court abuses its 
discretion by denying leave to amend. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) In 
the event the Court sustains any part of the Demurrer, CRPC requests that the Court 
grant leave to amend the SAC. 

Plaintiff fails to acknowledge that since it is ostensibly seeking leave to amend, the burden is on 
Plaintiff to show “in what manner he [or she] can amend [the] complaint and how that amendment 
will change the legal effect of the pleading.” (Cooper v. Leslie Salt Co. (1969) 70 Cal.2d 627, 636 citing 
Saint v. Saint (1932) 120 Cal.App. 15, 23-24; see also Heritage Pacific Financial, LLC v. Monroy (2013) 
215 Cal.App.4th 972, 994 holding that plaintiff “has the burden of proving that an amendment would 
cure the defect.”) 

Plaintiff’s authority supports this burden. Although Plaintiff cites Apple Inc. for the proposition that 
“leave to amend is liberally allowed as a matter of fairness, unless the complaint shows on its face 
that it is incapable of amendment,” Plaintiff failed to acknowledge the beginning of that sentence 
which states that this is the case “[i]f the plaintiff has not had an opportunity to amend the complaint 
in response to the demurrer.” (Apple Inc., supra, 18 Cal.App.5th at 258.)  

Here, Plaintiff has had an opportunity to amend based on the first demurrer. It is worth noting that 
the request for leave to amend in opposition to the first demurrer is exactly the same as that quoted 
above. Although there is a liberal policy in amendment, once a party has been given an opportunity to 
amend and has still failed to properly state a claim, that party must explain how it can amend and 
how those proposed amendments will change the legal effect of the pleading. (Cooper, 70 Cal.2d at 
636.) Once again, Plaintiff makes no effort to explain how it can amend to properly allege any of its 
causes of action.  

As for the first two causes of action, which were not part of the first demurrer (and were improperly 
added to the SAC without leave to amend), “[l]eave to amend should be denied where the facts are 
not in dispute and the nature of the claim is clear, but no liability exists under substantive law.” 
(Lawrence v. Bank of Am. (1985) 163 Cal.App.3d 431, 436 multiple citations omitted.)  

Accordingly, Defendant’s Demurrer as to each cause of action is sustained without leave to amend. 
(CCP § 430.10(e).) 
 

 

  

 


